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A Collaboration by Allan Nackan, Paul Keenan Jr., Jean Baron and Rodrigo Callejas1 

Fellows of INSOL International, Class of 2012© September 2012 

 

 

 “Culture is to human collectivity what personality is to the individual” 

   Professor Geert Hofstede2 

 

I. INTRODUCTION 
 

Inspired legal or financial strategies are at the heart of any successful workout, but it also 

takes considerable finesse to balance the interests of competing stakeholders in order to craft a 

collective solution for the continuity of a troubled entity. It is difficult enough to orchestrate a 

solution in the case of relatively simple, single entity insolvencies. It is exponentially more 

complicated to deal with cross-border workouts and multinational enterprise groups, when 

dynamics are complicated by competing legal jurisdictions and an array of cultural and other 

nuances. 

 

The authors are all recent graduates of INSOL’s Global Fellowship Program Class of 2012. 

During this enriching program, we were exposed to many interesting legal concepts but some of 

our most valuable learning was in obtaining a heightened awareness of our cultural diversity and 

appreciating how cultural differences may pose a different starting point and impact the course of 

large international insolvency cases. With this objective is mind, the authors, who hail from 

Canada, USA, Guatemala and France, have collaborated on this paper, which will explore how 

cultural differences, nuances in local judicial systems, public policy concerns, and local priorities 

have shaped local insolvency laws and will impact the course of cross border workouts.   

                                                 
1Allan Nackan is a Partner of Farber Financial Group, Toronto, Canada; Paul J. Keenan Jr.is a Shareholder of Greenberg Traurig 

LLP, Miami, Florida; Jean Baron, SCP is a Partner of Caviglioli-Baron-Fourquie, France; and Rodrigo Callejas Aquino is a Partner 

of Carrillo & Asociados, Guatemala. 
2Hofstede 1984, p.21 
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We commence our exploration in Section II by identifying the need for collaboration and 

cooperation but, at the same time, recognizing the impact that cultural differences have on the 

course and outcome of a case. In Section III, we enumerate a number of distinguishing cultural 

features that might have an impact on cross-border workouts, which sets the framework for 

exploring some of the nuances of our home jurisdictions.  In the case of Canada (Section IV), 

Mexico and Latin America (Section V), we inevitably find ourselves drawing comparisons to the 

USA, which is a main trading partner of those countries. These comparisons help to highlight our 

differences, which play out most starkly in the cross-border cases that have considered the 

application of the public policy exemption.  The recent Mexican case of In re Vitro, S.A.B. provides 

a valuable case study and we will compare that case with various Canadian cases on the subject. 

In Section VI we review the new frontier of Guatemala which has identified the need for reform 

of its local and cross-border insolvency laws which date back to the 1960´s, and Colombia which 

is in the early stages of embracing international insolvency concepts and integrating these into 

local laws. In Section VII, we focus on distinguishing factors in France that are deeply rooted in 

its culture and history, particularly its emphasis on employee protection. Finally, in Section VIII 

we will conclude by reflecting on some of the manifestation of cultural differences and provide 

our final thoughts. 

 

II. COLLABORATION, COOPERATION AND CULTURE 
 

A. Need for collaboration, coordination and communication 
 

Local insolvency laws are set up with particular policies, legal structures, and 

agendas in mind. The landscape becomes much more complex in international cases where 

local differences need to be resolved and questions of sovereignty come into play. 

 

There is recognition that collaboration, cooperation, and excellent communication 

between states, foreign courts and foreign representatives are the cornerstone of successful 

cross-border insolvency workouts. Multiple proceedings that are not well-coordinated will 
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become unmanageable and mired by conflicting agendas, language barriers (“lost in 

translation”), political and juridical boundaries, and cost inefficiencies. 

 

Substantial work has been done by groups such as the United Nations Commission 

on International Trade Law (“UNCITRAL”), INSOL International (“INSOL”), American 

Law Institute, and other policy and lawmakers to develop workable solutions for cross-

border cooperation. There has been a shift away from territoriality, having a separate 

procedure in each jurisdiction, towards universality, having one plenary procedure (and 

ancillary procedures where necessary), to ensure that proceedings are coordinated and 

cover all of the assets of the group and administering the insolvency on a worldwide scale.   

 

A state can coordinate multiple proceeding through judicial or legislative action.  

The judiciary can apply the principles of comity (reciprocity), and the legislature can adopt 

one of the many various bilateral or multilateral treaties3 and legislative solutions, such as 

UNCITRAL’s procedural approach described below. 

 

As of May 2012, UNCITRAL’s Model Law on Cross-Border Insolvency has been 

adopted in 19 countries.4  The UNCITRAL approach does provide an effective framework 

for collaboration, cooperation, and communication and still leaves room to accommodate 

local differences.  The UNCITRAL Model Law does not attempt to impose a substantive 

legal scheme on all of the adopting countries; rather, it aims to coordinate plenary and 

ancillary proceedings that exist with respect to one company.  However, even with this 

framework, a multinational restructuring is doomed to failure if local cultural factors are 

not honored and factored into the strategy.  

 

A notable recent example of the benefits of coordination is the case of re 

Nortel,5which operated a truly global enterprise in more than 70 countries and filed for 

                                                 
3  For example, Regulation 1346/2000 on Insolvency Proceedings which came into force May, 31, 2002, which applies to 26 

members of the European Union listed on Annex A to the Regulation 
4  Australia, British Virgin Islands, Canada, Colombia, Eritrea, Greece, Japan, Mauritius, Mexico, Montenegro, New Zealand, 

Poland, Republic of Korea, Romania, Serbia, Slovenia, South Africa, United Kingdom of Great Britain & Northern Ireland, and 

USA 
5  Nortel: Re Nortel Networks Corp. (2009) 55 C.B.R. (5th), 229 (ONT) S.C.J. 



 

7 | P a g e  
 Cultural factors in cross border workouts 

 
 

bankruptcy protection in January 2009. There were three concurrent main insolvency 

proceedings opened, namely: Chapter 11 in USA, CCAA in Canada, and an Administration 

in the UK and EMEA. Secondary proceedings were only opened in France.  The business 

was highly integrated with interdependencies in every aspect of its operations, including: 

sales, purchasing, research and development activities, financing, etc. Stakeholders 

realized that no part of the business could stand on its own and that value of the Nortel 

group and its assets as a whole was substantially greater than the sum of its parts. 

 

The only feasible way to sell Nortel’s business units and intellectual property was 

on a co-operative basis, which included assets, people and technology located in multiple 

jurisdictions. Although efforts to rescue the group failed, the liquidation of the group’s 

assets yielded exceptional results.  The result was achieved by pooling local assets so that 

the business units, which crossed multiple territories, could be sold for maximum value.  

Only a fraction of the value might have been realized if parties had not agreed to cooperate 

in this manner.  

 

B. Cultural Differences Matter in a Restructuring  
 

Cultural issues can have an important impact on cross-border restructurings, as they 

do in any other expression of human interaction.  Success is most often determined by the 

ability to listen effectively and understand the goals of different stakeholders.  It can be a 

challenge to understand their issues as well as manage their diverse personalities and 

priorities, all under very stressful conditions. Indeed, many experienced restructuring 

professionals have “war” stories of how unrecognized cultural differences made a 

restructuring more contentious or lengthy than necessary.  The delays and 

misunderstandings that can result from cultural differences can cost time and money for 

both creditors and debtors, as well as for the courts involved.  Therefore, when confronted 

with a cross-border restructuring, it is wise to include in the due diligence checklist, a task 

to discuss with local counsel and other local advisors the strategy to be implemented, and 

how it may be perceived locally, how might the local creditors react?  How might the local 

courts react?  What is the public´s view on the issue?  Have there been any other similar 
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cases? Has local counsel handled similar cases in coordination with foreign counsel?  Do 

they understand the language?  Can the judge or court understand foreign language? 

 

Professor Ian Fletcher reflects on the profound and intimate correlation between 

insolvency – whether individual or corporate – and the policy and social order from which 

national law ultimately draws its inspiration.6 Clearly then, a deep appreciation of the 

linkages between insolvency law and cultural underpinnings is required. 

 

Cultural differences can manifest themselves in both subtle and concrete ways, as 

we will hopefully convey in this paper.  On the more subtle side, cultural differences can 

be important in the manner of negotiating the restructuring.  For example, in North 

America, it is common for professionals to negotiate successfully a complex restructuring 

while meeting in-person only occasionally – if at all.   

 

While it is always dangerous to speak in generalizations about other cultures, it is 

probably fair to say that in Latin America, meetings in-person can be more important in 

establishing confidence and working relationships.  This is true in other cultures as well, 

in many regions of the world, in person meetings, along with shared meals, are still an 

important part of doing business.  (And thankfully so, in the opinion of the authors!) 

 

  

                                                 
6See Ian F. Fletcher, Insolvency in Private International Law (New York: Oxford, 2005), 4–5: “Although it is possible to 

describe the factual attributes of insolvency in terms which may be universally recognized and understood, national attitudes 

towards the phenomenon of insolvency are extremely variable, as are the social and legal consequences for the debtors 

concerned. Since, by definition, insolvency impacts upon the entire patrimony of the debtor, the range of legal interests which are 

in some way affected is very extensive. This ensures that there is a profound and intimate correlation between insolvency – 

whether individual or corporate – and the very wellsprings of policy and social order from which national law ultimately draws 

its inspiration. For this reason, despite numerous general resemblances, national insolvency laws differ from one another almost 

infinitely in ways both great and small.”  
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III. DISTINGUISHING FACTORS 
 

Based on our collective experience, we have identified a number of distinguishing cultural 

features which, to a greater or lesser degree, might impact cross-border workouts, including: 

A. Bias towards rescue vs. liquidation 
 

Whether or not a particular jurisdiction allows for the rehabilitation7 of a troubled 

entity/corporate group will have a profound impact on the ability to restructure a 

multinational business if significant assets are located in that jurisdiction.  If the default 

mechanism for dealing with an insolvent entity is liquidation and the appointment of an 

insolvency administrator to preside over the proceedings, then tensions will result with 

those jurisdictions that do adopt a rescue culture by allowing the debtor to remain in 

possession and control of its own assets.  In the worst case, this could crush any effort to 

reorganize the group, resulting in a diminution of value for creditors. Thus, practitioners 

have become sensitized to those jurisdictions that have a bias towards restructuring and 

they will arrange proceedings accordingly.   

 

Proceedings will also have to be carefully managed to hold off any secondary 

proceedings that may undermine the objective of restructuring.  Controlling secondary 

proceedings can be particularly tricky within the EU where there may be a “race to court” 

by creditors and debtors to establish jurisdiction and the governing law in an insolvency 

case in a location where each believes it will have an advantage. These challenges were 

successfully navigated in cases such as Collins & Aikman8 and Nortel Networks9 wherein 

secondary proceedings were effectively curtailed, with favorable outcomes.  

                                                 
7Jurisdictions that have a strong “rescue culture” include: USA, Canada, UK, Australia, and France  
8Re Collins & Aikman Europe SA Collins [2006] EWHC 1343 (Ch): UK court granted an administration order in respect of a 

German company and its affiliates across Europe, thus concentrating proceedings before a single court. The Administrator was 

able to avoid secondary proceedings in other member States by providing assurances to creditors that their interests would be 

adequately safeguarded in that they would receive same treatment “as if” secondary proceedings were opened. 
9Nortel, supra note 5: In this case the proceedings for affiliates within the EMEA region were again centered in UK.  The UK 

Joint Administrator (“UKA”) was able to reach an understanding that no secondary proceedings would be opened without 

providing prior notification to the UKA and thus allowing it the opportunity to defend against that. With the exception of the 

appointment of an Administrator in France, no secondary proceedings were opened, allowing for a highly coordinated approach 

to the sale of assets, which yielded spectacular results.   
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B. Foreign exchange and regulatory challenges 
 

Practical challenges that may impede the flow of funds in an international case are 

foreign exchange restrictions and other regulatory hurdles. This is particularly so when 

financial creditors (e.g. bondholders) and other creditors of the parent company wish to 

access assets or cash in far flung subsidiaries and affiliates, by way of dividend or other 

mechanism.  China and India are both examples of jurisdictions from which it is potentially 

very difficult and time consuming to extract assets. 

 

C. Out-of-court vs. in-court restructuring 
 

Informal or out-of-court insolvency proceedings generally involve voluntary 

negotiations between the debtor and some or all of its creditors. Most often but not always, 

this will involve a restructuring/conversion to equity by financial creditors while leaving 

unsecured or trade creditors unaffected.  The need for a court-imposed moratorium or stay 

of proceedings is often the tipping factor that results in the initiation of formal insolvency 

proceedings.    

 

There appears to be a growing trend worldwide to seek consensual, out-of-court 

settlements. Various principles and guidelines have been espoused by organizations such 

as INSOL10 to deal with these proceedings in an effective manner.  There are obvious 

advantages to out-of-court workouts, including: minimizing disruption and negative 

publicity for the business; maintaining a going concern and maximizing value of the 

enterprise; increasing flexibility to deal with creditors; and reducing professional costs. 

 

In the U.S. and Canada it has become more prevalent for parties to attempt an out-

of-court solution or a pre-packaged filing in a desire to minimize the excessive costs that 

may be associated with “free fall” Chapter 1111 or CCAA filings.  A significant amount of 

                                                 
10Insol International: Statement of Principles for a global approach to Multi-Creditor workouts, was published in 2000, ISBN 

978-1-907764-10-3 
11A “free fall” Chapter 11 is referred to as an urgent filing that does not yet have restructuring arrangements in place with its 

major stakeholders. 
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the work and negotiations are done outside of a formal process to conclude a "lock-up" or 

"plan-support" agreement. Very abridged formal filing(s) are made as the final phase of 

plan implementation, and to cramdown unwilling or holdout creditors. The Chrysler12case 

is an example of a restructuring sale that was concluded under a Chapter 11 plan within a 

considerably abbreviated timeline (within 40 days of the Bankruptcy filing). 

 

It should also be recognized that there are certain jurisdictions where the decision 

of whether to pursue an in-court process is driven not only by practicality, but by deep-

seated cultural biases against for insolvency processes.  The classic example of this is in 

Japan, where insolvency and not meeting your financial obligations is considered to be a 

failure. Resorting to a legal, court-driven approach is not favoured in Japan.  This is 

juxtaposed by the U.S., where failure is often considered a milestone on the road to ultimate 

success.   

 

That said, when Japan Airlines Corporation and its affiliated companies13 (“JAL”) 

was unsuccessful in its efforts to restructure informally, JAL filed in January 2010 for a 

court-assisted reorganization under Japan’s Corporate Reorganisation Act (“CRA”). A 

trustee was appointed to manage JAL's assets and undertakings, subject to the court’s 

supervision. In the JAL case, the centre of main interest (“COMI”) was established to be 

in Japan and the Japanese proceedings were recognized by the courts of the U.S., UK, 

Canada and Australia. The final outcome was a successful worldwide restructuring.  

 

D. Attitudes to bankruptcy and a fresh start 
 

Attitudes toward bankruptcy and the stigma associated with business failure will 

inevitably come to play and should be considered when crafting a global workout strategy. 

In certain countries, such as Japan, not paying your bills is culturally frowned upon and 

considered shameful. The result is seen in the reluctance to resort to legal remedies and a 

preference for an informal non-judicial process.  In jurisdictions such as the U.S. and 

                                                 
12Chrysler: In re Chrysler LLC, 576 F.3d 108 (2d Cir 2009) 
13Katayama v Japan Airlines Corporation (includes Corrigendum dated 3 August 2010) [2010] FCA 794 (30 June 2010)) 
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Canada, business failure is more accepted and the concept of a fresh start is more readily 

embraced. 

 

In fact, the U.S. has a strong entrepreneurial culture which is deeply rooted in its 

history and culture.  As stated by Edward J. Balleisen, “A legal culture of tolerance toward 

non-payment developed, in order to encourage people to continue entrepreneurial 

pursuits14”.  Similarly, in an excellent article by Prof. Nathalie Martin15, she states that 

“bankruptcy systems are social tools. As such, they are value laden and must be drafted 

with care to reflect particular values of a culture.” 

 

Prof. Nathalie Martin points out at that many countries have attempted to create 

reorganization schemes similar to Chapter 11 of the US Bankruptcy Code, but that such 

laws are not necessarily transportable to another country with a different business culture 

and legal history: 

“Insolvency systems profoundly reflect legal, historical political an actual context 

of countries and have developed them….There is not a one size fits all bankruptcy 

system…. Individual countries must design an insolvency system that fits their 

cultural attitude to date and debt forgiveness”16. 

 

E.  Communication  
 

Communication and negotiating styles, time horizons and cultural idiosyncrasies 

will inevitably affect cross-border dealings. These may include language barriers, 

including subtleties of language, and use of different terminology that may impose barriers 

to effective communication. At a more basic level, challenges arise in understanding legal 

documents, submission of proofs of claim etc. 

 

                                                 
14 See Edward J. Balleisen, Navigating Failure: Bankruptcy and Commercial Society in Antebellum America 28 (2001). 
15The Role of History and Culture in Developing Bankruptcy and Insolvency Systems: The Perils of Legal Transplantation by 

Nathalie Martin, Professor of Law, University of New Mexico School of Law  

[http://www.bc.edu/dam/files/schools/law/lawreviews/journals/bciclr/28_1/01_TXT.htm] 
16Martin, supra note 15 

http://www.bc.edu/dam/files/schools/law/lawreviews/journals/bciclr/28_1/01_TXT.htm
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F. Access to and competency of the judicial system 
 

The extent of involvement and access to the Courts in insolvency proceedings 

varies among jurisdictions.  In U.S. and Canada, for example, the courts are very involved 

in Chapter 11 and CCAA proceedings. The judge has an important role to oversee the 

process and ensure overall fairness from the perspective of the reorganizing debtor and its 

multiple stakeholders.   

 

There is a rich history of cases as between Canada and U.S. wherein judges in both 

jurisdictions have communicated closely, enabled by court-to-court protocols17. In some 

cases, joint hearings (via video conference hookup) have been held to allow both judges to 

participate in the proceedings and collaborate in real time. 

 

In contrast, in many Latin American countries, access to the judiciary is limited and 

judges may not have specialized bankruptcy knowledge or tools, technology, exposure 

and/or willingness of to speak to foreign judges. In those situations, court-to-court 

protocols may be of little, if any, practical use.    

 

G. Criminal implications 
 

Potential criminal sanctions for directors and officers of insolvent entities will 

impact their willingness to continue to act in those roles and will also affect their motivation 

and shape their actions.   

 

In jurisdictions such as U.S. and Canada where the debtor is left in possession, 

directors & officers insurance policies and/or court-ordered charges on the assets of the 

restructuring debtor are necessarily made available to protect its local officers. 

 

                                                 
17 Nortel Networks, supra note 5 and Lehman Brothers Holdings Inc. are recent examples of implementation of court-to-court 

protocol  
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In contrast, there are other jurisdictions where trading while insolvent is a serious 

offence, potentially attracting penalties or potential liability18.  This factor will impact how 

local directors act – it will influence their decisions of whether and when to file formal 

insolvency proceedings, and they may jealously guard their entity’s cash and other assets 

for benefit of local creditors or to cover off their own liabilities.   It is advisable that local 

directors of foreign affiliates are represented by competent legal counsel so that they are 

aware of their risks and can participate in the workout in a constructive manner. 

 

H. Extent of government intervention 
 

Policy concerns may result in governments getting involved to varying degrees in 

insolvency proceedings to support industries that are considered to be important to their 

particular region. The social cost of a bankruptcy may, in some circumstances, be deemed 

too costly to endure. Thus, insolvency practitioners should involve government 

stakeholders where appropriate and be mindful of the possibility of obtaining government 

support for the restructuring efforts.  

 

I. Public policy considerations 
 

As also noted above, public policy concerns will be explicitly and implicitly 

expressed in a country’s insolvency regime.  A fascinating area of cross-border insolvency 

practice, where local policy concerns come to the forefront, are debates around application 

of the so-called “public policy exemption”.  Under both the European Union’s Council 

Regulation 1346/2000 of May 29, 2000 (“EU Regs”)19 and UNCITRAL’s Model Law on 

Cross Border Insolvency20, recognition and enforcement of foreign judgments will not be 

granted if it is considered contrary to public policy to do so. 

 

                                                 
18 For example, in Australia, Sec. 588G of the Corporations Act 2001 and other statutory provisions, a director of a company is 

under a duty to prevent the company from trading when it is insolvent. 
19 Article 26 of Council Regulation 1346/2000 of May 29, 2000  
20 UNCITRAL Model Law on Cross Border Insolvency, art. 6  
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Under Chapter 15 of U.S. Bankruptcy Code, recognition will be denied if to do so 

would be “manifestly contrary to the public policy of the United States21”.  In Canada, the 

word “manifestly” does not appear in the exemption22 but several cases discussed below 

have clarified that the exemption is only to be construed very narrowly.  The EU Regs also 

narrowly interpret the public policy exemption. 

 

J. Local priority rules 
 

In certain jurisdictions, priority is afforded to inter alia: employees for unpaid 

wages (and sometimes termination and severance pay); unpaid pension contributions and 

the wind-up deficit of defined benefit pension schemes; amounts owing to local taxing 

authority; etc.   

 

These local priorities will be a point of contention for local creditors in an 

international insolvency case.  They will resist a choice of law being designated in another 

jurisdiction if they perceive that they are being disadvantaged.  Local creditors may “race 

to the court” to establish a home turf advantage, particularly within the EU where the first 

proceeding opened takes priority. 

 

In the sections that follow, we will attempt to provide a local flavour from our home 

jurisdictions of some of the factors impacting behaviour in a cross-border case. 

 

  

                                                 
21 11 USC § 1506  
22 CCAA § 61(2):“Nothing in this Part prevents the court from refusing to do something that would be contrary to public policy” 
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IV. CANADA 
 

Canada’s main restructuring statues are Companies Creditor Arrangement Act23 

(“CCAA”) and the Bankruptcy & Insolvency Act24 (“BIA”).  When reflecting on insolvency laws 

in Canada, it is inevitable that comparisons with be drawn with our neighbour to the south. On the 

surface, the CCAA seems like a gentler version of Chapter 11 but with fewer rules. However, the 

differences run deeper than that and arguably reflect the personality of these two great nations.   

 

The U.S. has a reputation for being a litigious society and this flavour is reflected in its 

“adversarial” bankruptcy process, which includes the appointment of an unsecured creditor 

committee role to zealously protect the rights of the unsecured creditors and to keep the debtor in 

check.  In Canada, the appointment of an unsecured creditor committee is not presently the norm 

but a standard feature of CCAA is the appointment of a court officer called the monitor, a licensed 

trustee in bankruptcy who is appointed to oversee the restructuring process.   Further, the U.S. 

features a strong entrepreneurial culture wherein risk-taking is embraced and, in the event of 

failure, the debtor is given opportunity for a fresh start.  

 

While Canada shares a common language and similar rescue-focused goals to the U.S., a 

number of differences in our cultures and insolvency systems are evident. The discussion below 

highlights some uniquely Canadian features and attitudes: 

 

A. Maintaining control 
 

In a large international case, the determination of COMI and the consequent choice 

of governing law can have a significant impact on the outcome of the case.  Therefore, 

multinational groups seeking to restructure will attempt to concentrate proceedings around 

those jurisdictions which favour their own objectives.  For example, if the objective is to 

restructure rather than liquidate, there will be a bias to locate the main proceedings in a 

                                                 
23 Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended [CCAA] 
24 Bankruptcy and Insolvency Act, RSC, 1985, c B-3 [BIA] 
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jurisdiction that has a strong “rescue culture”, such as the United States, the United 

Kingdom or Canada. 

 

There is undoubtedly a perceived advantage to filing in your home jurisdiction. You 

are familiar with all the rules. You know the intricacies of the legal and judicial systems. 

You have familiarity with the style and reputation of key stakeholders, legal counsel, 

financial advisors and the judiciary. Practitioners who practice outside of their home 

jurisdiction know that subtle local differences can catch you off guard and put you at a 

relative disadvantage in the case. 

 

Given the many similarities in outlook between these Canada and U.S. and the high 

degree of familiarity with each other’s insolvency laws, one might expect that reorganizing 

debtors might be neutral to the choice of jurisdiction as between Canada and the U.S..  That 

is not always the case! 

 

In the U.S., it is not uncommon for Chapter 11 proceedings to be opened in respect 

of the U.S. debtors as well as other worldwide (and Canadian) affiliates.  To anchor a case 

under Chapter 11 requires that the company has a “domicile, a place of business (i.e. not a 

“principal” place of business), or property in the United States.25 A finding of COMI is 

not required. There have been cases where the existence of a bank account with nominal 

balance or even a retainer placed with the U.S. legal firm has been sufficient to establish 

jurisdiction within the U.S.26. The usual practice in these cases is to file all entities 

(including Canadian and other non-U.S. debtors) under Chapter 11 and then seek 

recognition of the Chapter 11 proceedings in Canada under Part IV of the CCAA and 

elsewhere. A number of recent Canadian-U.S. cases where this methodology has been 

employed include Massachusetts Elephant & Castle27and LightSquared28, in which cases 

the filings have been well-co-ordinated on both sides of the border. 

                                                 
25David Molton – INSOL Fellowship Course 2012 – Efwon Case Study 
26For example, In re Global Ocean Carriers Ltd, 251 B.R. 31, 39(Bankr. Del 2000)  it was held that existence of bank accounts 

constitute property in the United States for purposes of eligibility under section 109 of the Bankruptcy Code, regardless of how 

much money was actually in them at the petition date. 
27 Massachusetts Elephant & Castle Group Inc., Re; 2011 Carswell Ont 6610; 2011 ONSC 4201, 81 C.B.R. (5th) 102 
28 Lightsquared LP, Re; 2012 Carswell Ont 8614; 2012 ONSC 2994, 92 C.B.R. (5th) 321 
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By contrast, it is interesting to note the recent Canadian case of Catalyst Paper29 

wherein main proceedings were filed in Canada under CCAA in respect of both the 

Canadian and U.S. debtors.  The Canadian monitor, acting as the foreign representative, 

then sought recognition of the CCAA proceedings under Chapter 15 of the US Bankruptcy 

Code30.  It is interesting to note the reaction to the Catalyst case south of the border. U.S. 

practitioners expressed concern about a possible growing trend of U.S. cases being 

administered from outside of the country31.  It is ironic that similar arguments have not 

made when facts are reversed. 

 

B. Québec 
 

Canadian cases involving the province of Québec present unique cultural issues, 

even if within the same country. Québec has always prided itself on its distinctness and 

vigorously upholds the French culture and language.  Québec is also unique in that it is the 

only province in Canada to follow the Civil Code.  

 

“The Civil Code of Québec is a general law that contains all of the basic 

provisions that govern life in society, namely the relationships among citizens and 

the relationships between people and property. It governs all civil rights, such as 

leasing items or property, sales contracts, etc. It also deals with family law, as in 

the case of matrimonial regimes”.32 

 

In practice, when dealing with an insolvency matter that crosses over into Québec, 

we always engage local legal and financial advisors to assist, recognizing the language and 

cultural barriers that potentially exist.  

 

                                                 
29Catalyst Paper (Re):  In the matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended, and in 

the matter of the Canada Business Corporations Act, R.S.C. 1985, c. C-44 and in the matter of the Business Corporations Act, 

S.B.C. 2002, c. 57 and in the matter of Catalyst Paper Corporation, Supreme Court of British Columbia, Vancouver Registry 

No. S120712. (Unreported, February 6, 2012)  
30 In re Catalyst Paper Corp., et al., Case No. 12-10221 (PJW) (Banker. D. Del March 5, 2012) 
31Luc A. Despins & G. Alex Bongartz, Setting a New Trend: Could Catalyst Paper spawn a new breed of Chapter 15 cases for 

US Debtors?, 24 Comm. Insol. R, August 2012. Also see the case of In re Vitro, S.A.B. de C.V. where the U.S. Court denied 

recognition of a Mexican proceeding (see more on this case later) 
32 Civil Code of Québec (S.Q., 1991, c. 64.)  

http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=2&file=/CCQ/CCQ_A.html
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C. Public policy debate 
 

Under Part IV of CCAA, the court may refuse to do something that would be 

contrary to public policy33. This provision of CCAA is the equivalent of § 1506 of US Code 

whereby recognition can be denied if to do so would be “manifestly contrary to the public 

policy of the United States”34.  As between Canada and the U.S., the application of the 

public policy exemption has been considered in a number of cases35, including the 

following: 

 

Ephedra Products Liability Litigation36- In this case, product liability tort plaintiffs 

objected to recognition of Canadian proceeding which would give effect to 3rd party 

releases. They argued unsuccessfully that the Canadian claims process would deny them 

due process and would deprive them of right to jury trial in the U.S., which they contended 

was contrary to U.S. public policy. The U.S. court held that the exemption should be 

construed very narrowly and that relief should be granted even though the same could not 

have been achieved directly under the U.S. Code. 

 

In re Metcalfe & Mansfield Alternative Invs.37- is a case in which the CCAA was 

used to reorganize the entire non-bank sponsored asset-backed commercial paper 

(“ABCP”) market in Canada. The Ontario Court of Appeal upheld a Superior Court 

decision sanctioning a plan that contained releases in favour of a variety of non-debtor 

entities involved in the ABCP market. The U.S. courts granted recognition of Canadian 

Plan and gave effect to the 3rd party releases, with a carve-out for fraudulent actions, even 

though the same result could not have achieved directly in USA. 

 

Re Hartford Computer Hardware Inc.38 – is a recent decision of the Ontario 

Superior Court of Justice supports a restrictive interpretation of the public policy exception 

                                                 
33 CCAA sec 61 (2) 
34 11 USC § 1506 
35 Research source: Allan L. Gropper, Judge, U.S. Bankruptcy Court Southern District of New York, Current Developments in 

International Insolvency Law - A United States Perspective, 2012 
36In re Ephedra Products Liability Litigation, 349 B.R. 333, 349 (S.D.N.Y. 2006), also known as the Muscletech case. 
37In re Metcalfe & Mansfield Alternative Invs., 421 B.R. 685 (Bankr. S.D.N.Y. 2010)  
38Re Hartford Computer Hardware Inc., 2012 ONSC 964, 212 A.C.W.S. (3d) 315 [Re Hartford] 
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under Part IV of CCAA, Canada’s cross-border insolvency provisions39.  The court was 

considering whether to recognize a U.S. order approving debtor-in-possession financing 

(“DIP”) that included a “partial roll-up” of pre-filing debt. Ordinarily, the CCAA prohibits 

a lender from securing old credit facilities along with fresh advances under the DIP 

facility40. 

 

Nevertheless, the Ontario Court held that recognition of the U.S. DIP Order was 

necessary to protect the Chapter 11 Debtors’ property and the interests of their creditors 

and was not found to be contrary to public policy. In his endorsement, Justice Morawetz 

of the Ontario court noted that: 

          “The public policy exception has its origins in the UNCITRAL Model 

Law on Cross-Border Insolvency.  Article 6 of the Model Law provides: “Nothing 

in this Law prevents the court from refusing to take an action governed by this Law 

if the action would be manifestly contrary to the public policy of this State”.  It is 

also important to note that the Guide to Enactment of the UNCITRAL Model Law 

on Cross-Border Insolvency (paragraphs 86-89) makes specific reference to the 

fact that the public policy exceptions should be interpreted restrictively. 

  I am in agreement with the commentary in the Guide to Enactment 

to the effect that s. 61(2)[of CCAA] should be interpreted restrictively.  The Final 

DIP Facility Order does not, in my view, raise any public policies issues” 

 

In contrast to the Canadian – U.S. experience, it is worth noting two recent cases in 

the U.S. when the public policy exemption was invoked to deny relief sought in a foreign 

proceeding: 

 

In Qimonda AG41 the U.S. court refused to apply German law on the basis that it 

was manifestly contrary to U.S. public policy to defer to German law and allow the German 

trustee to cancel U.S. patent licenses.  This decision reflects the perceived importance of 

                                                 
39Kate Steigler & Jarvis Hetu: Re, Hartford Computer Hardware Inc. A Restrictive Approach to Public Policy Exeption in Cross-

Border Insolvencies (http://www.fmc-law.com/Publications/0712_Hartford_Computer_Inc_Stigler_Hetu.aspx) 
40CCAA sec 11.2:“The security or charge may not secure an obligation that exists before the order is made” 
41In re Quimonda AG, 2011 Bankr.LEXIS 4191, at *56 (Bankr. E.D. Va. Oct. 28, 2011) 

http://www.fmc-law.com/Publications/0712_Hartford_Computer_Inc_Stigler_Hetu.aspx
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protecting U.S. patent rights and technical innovation. The Court set out a two-part test for 

determining whether relief would be manifestly contrary to U.S. policy, as follows: 

“(i) whether the foreign proceeding was procedurally unfair; and (ii) whether 

the application of foreign law or the recognition of a foreign main proceeding 

under Chapter 15 would “severely impinge the value and import” of a U.S. 

statutory or constitutional right, such that granting comity would “severely 

hinder United States bankruptcy courts' abilities to carry out the most 

fundamental policies and purposes of these rights”. 

 

In re Virto42, a cross-border case between Mexico and U.S., which is discussed at 

length below, the U.S. Court refused to recognize the Mexican proceeding on the basis that 

the release of non-debtor subsidiaries was “manifestly contrary to U.S. public policy”. 

 

The Vitro case may have been decided on its specific facts, but the decision has led 

us to consider the distinction between the above-referenced Canadian cases and the 

decision in re Vitro. Is there something deeper going on here?  It appears that there is an 

implicit trust and a comfort level with the Canadian system and its fairness, whereas the 

U.S. Court may exercise more caution when dealing with Latin American jurisdictions. 

 

D. Opportunities for learning  
 

Throughout the paper, we have cautioned the reader to be aware of some of the 

potential cultural pitfalls in cross-border cases.  However, interaction beyond our borders 

can also present opportunities to learn new, possibly better ways of doing things. The 

import of “stalking horse” proceedings from U.S. into Canada is an excellent example of 

how cross-cultural pollination can enhance our approach.
43

 

 

                                                 
42Vitro S.A.B. v. ACP Master Fund, Ltd., et al. (In re Vitro S.A.B.), Case No. 11–33335 (HDH), 2012 WL 2138112 (Bankr. N.D. 

Tex. June 13, 2012) 
43 For more detailed discussion, refer to paper titled “The use of Stalking Horse proceedings to maximize value in insolvency 

workouts in United States of America and Canada” by Allan Nackan – prepared in March 2012 as part of INSOL Fellowship 

Program. 
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In Canada, bankruptcy sales have traditionally been conducted by way of blind 

bidding or sealed tender, whereby participants are asked to put forward their best offers by 

a specified bid deadline.  Traditionally, there was no auction and no second chance to 

increase or amend a bid once it was submitted. There was very little transparency into the 

process until a sale was concluded.  In Canada, in addition to the desire to maximize value, 

there has always been an emphasis on maintaining the “integrity of the sale process”, 

affording all buyers a level playing field and minimizing opportunity for the shopping of 

bids.  

 

By contrast, sale proceedings under Chapter 11 of the U.S. Bankruptcy Code have 

always been much more spirited.  Mild-mannered Canadians were intrigued to watch 

heavily-contested U.S. proceedings from a distance, in which competitive auctions, greater 

transparency of process and deals struck on the steps of the courthouse were the order of 

the day.  The stalking horse auction process is a refinement that has become a regular 

feature in the U.S. auction sales.  The stalking horse offer is the “floor bid” against which 

all other offers must compete. The purchaser’s identity and terms of its offer become 

known to all other bidders, creditors and other stakeholders and is publically exposed 

through the Court process.   

 

The stalking horse process has proven to be a very effective tool for maximizing of 

value in numerous 363 sales44 conducted in U.S. bankruptcy proceedings. With the marked 

increase in cross-border proceedings between Canada and the U.S.45, trends emanating 

from the USA inevitably spill north. The stalking horse auction, which maximizes value, 

has been successfully imported into Canada without dispensing with the requirement for 

fairness and due process.46
 

 

                                                 
44 11 USC § 363 
45Recent examples include of Canadian-U.S. cross border proceedings where staking horse process was effectively used include: 

Nortel, Indalex, Eddie Bauer, Brainhunter, TerreStar 
46For example, by the high degree of court supervision of the process and still requiring that the ultimate transaction selected 

satisfy satisfy the elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.(3rd) 1 

(Ont. C.A.) at para. 16., namely: sufficient effort to attract best price, efficacy, integrity and fairness of the process. 
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V. LATIN AMERICA & MEXICO 
  

The history and development of Latin American countries were in many ways different 

than their neighboring countries to the north. Those differences are evident in restructurings. 

A. Distinguishing features in Latin America and Mexico 
 

To start, the legal system of most countries in Latin America is rooted in civil law, 

rather than common law, as is the case in the United States and Canada.  In a civil law 

system, the primary and almost exclusive source of law is the governing statute enacted by 

that country.  In each case, a judge is called to examine the law as it is codified in the 

appropriate statute, and then apply the code to the situation at hand.   

 

On the other hand, while courts in a common law country often do start with a 

statute, the courts are also bound by the precedents set by higher courts.  In the restructuring 

context, many feel that the civil law system can make judicial resolution of disputes more 

unpredictable, especially given the nascent nature of corporate restricting statutes in Latin 

America.  For example, while Argentina, Brazil, Mexico, and Colombia all have modern 

restructuring statutes, they were only enacted in the last twelve years and do not yet have 

the extensive track records of their North American counterparts. 

 

In addition, organized labor played a far larger role in the economic and legal 

development of Latin America than in North America.  The results of that can be seen in 

many unexpected places.  For example, under the constitutions of many Latin American 

countries, individuals have a constitutional “right to work” and payment for work 

performed is entitled to constitutional protections.  Severance and vacation is also often 

guaranteed by statute.  Labor claims (often including statutory severance and vacation pay) 

are entitled to a very high priority in Latin American restructurings, which often comes as 

a surprise to North American creditors. The priority scheme favoring employees can have 

a significant impact on a restructuring that involves a company with a large labor force.   
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Indeed, the culture of a country frequently reveals itself in a country’s substantive 

insolvency laws.  Now that several of the larger Latin American countries have enacted 

corporate restructuring and liquidation statutes and companies are using those statutes, we 

are beginning to see a culture clash in insolvency that will be interesting to watch in the 

near future. 

 

For example, one of the key differences between chapter 11 and the Mexican 

corporate reorganization law (concursomercantil)47 is that the Mexican law does not have 

an absolute priority rule48 that protects creditors.  In other words, it is possible for equity 

to remain in place post-restructuring, even if creditors are not paid in full.  In fact, such 

outcomes are the norm not only in Mexico, but throughout Latin America. 

 

The precise reason for this phenomenon is not really known, but it is probably a 

reflection of the historical ownership culture of large Latin American corporations.  It is 

common for large Latin American companies to be closely held or controlled by powerful 

families, and before the year 2000, most Latin American countries did not have workable 

corporate restructuring statutes.  With this combination, most debt restructurings before 

2000 occurred out of court, and the family-majority shareholders had a lot of leverage in 

the restructuring negotiations.  Under those circumstances, it was common for family-

majority shareholders to retain control after a restructuring.  Some people see the lack of 

an absolute priority rule in Mexico and other countries as an extension of that history. 

 

Another key difference between chapter 11 and the Mexican law is that creditors 

are not generally divided into classes, and approval of a plan only requires a simple 

majority in amount of the recognized claims.  (In the U.S., each impaired class must 

approve the plan by a majority in number and two-thirds in amount49.)  Furthermore, the 

Mexican law, unlike U.S. law, does not prohibit the controlling shareholder of a debtor 

                                                 
47 La Ley de Concursos Mercantiles, published on May 7, 2000 
48 11 U.S.C 1129(b) 
49 11 U.S.C 1129(a)(10) 
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from causing the debtor’s affiliates that have intercompany claims to vote in favor of a 

plan.   

 

The result of this legal framework is that a controlling shareholder can cause a plan 

to be accepted, even if the plan impairs unsecured creditors but leaves equity alone, as long 

as the controlling shareholder can vote intercompany claims that represent at least 51% in 

amount of the allowed unsecured claims.  In cases where the intercompany claims are shy 

of 51%, the controlling shareholder could team up with one creditor group, devise a plan 

that benefits that group, and then use that group's support to get over the 51% mark. 

 

Of course, the above can have the effect of alienating creditors.  If the Mexican 

company needs to access the North American capital markets to implement its plan or has 

significant business abroad, then using this kind of strong-arm strategy could be difficult.  

On the other hand, if the company does not have a need for financing from or to do business 

in North America, then there is a distinct possibility that a family-controlled or otherwise 

closely-held company might use this aggressive strategy.   

 

In examining opportunities in Mexico, a potential lender or distressed debt 

purchaser should look at the existence of and ability to create intercompany claims, and 

also whether equity is controlled by a family.   

 

B. Culture Clash:  The Highly Contentious Restructuring of Vitro 
S.A.B.  

 

In Mexico, these substantive issues with cultural roots reared themselves up in the 

controversial restructuring of Vitro, S.A.B. de C.V.50  (“Vitro SAB”).  While there are 

many complex twists and turns in this restructuring, a brief explanation quickly reveals the 

cultural differences in approaches to restructuring. 

 

                                                 
50Vitro S.A.B. v. ACP Master Fund, Ltd., et al. (In re Vitro S.A.B.), Case No. 11–33335 (HDH), 2012 WL 2138112 

(Bankr. N.D. Tex. June 13, 2012) 
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Vitro SAB is a Mexican holding company that conducts substantially all of its 

operations through its subsidiaries, and together they are the largest manufacturer of glass 

containers and flat glass in Mexico, with consolidated net sales in 2010 of US$1.85 billion.  

Vitro SAB is the issuer of approximately US$1.2 billion in unsecured notes pursuant to 

indentures governed by U.S. law.  Its wholly owned direct and indirect subsidiaries (several 

of which are U.S. entities) are guarantors of those notes.  Vitro SAB has manufacturing 

facilities in 11 countries and distribution centers throughout the Americas and Europe, and 

exports its products to more than 50 countries worldwide. 

 

Under Vitro SAB’s restructuring plan, which the Mexican court has already 

approved, the U.S. bondholders were to receive a distribution of substantially less than 

what they are owed, amounting to approximately 40 cents on the dollar, while the 

shareholders would retain equity valued at approximately US$500 million and the non-

debtor subsidiaries would be released from their guarantees. 

 

Through Chapter 15 of the United States Bankruptcy Code, Vitro SAB was 

attempting to make its Mexican restructuring plan binding on the U.S. bondholders and 

other U.S. creditors.   

 

On June 13, 2012, the bankruptcy court for the Northern District of Texas in Vitro 

SAB51 declined to recognize and enforce an order issued by the Federal District Court for 

Civil and Labor Matters for the State of León, Mexico, which approved Vitro SAB’s 

reorganization plan in its Mexican insolvency proceeding (known as a concursomercantil 

proceeding).   

 

The decision represents one of the first times, if not the only time, that the U.S. 

bankruptcy court refused to recognize a Mexican insolvency proceeding.  The Texas 

bankruptcy court’s refusal to enforce the Mexican court’s order and the Mexican plan of 

reorganization was based in large part on the Mexican plan’s release of non-debtor 

subsidiaries from U.S.-based indebtedness.  Vitro SAB has filed a request to take the 

                                                 
51 Vitro SAP: supra note 50 
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decision directly to the Fifth Circuit Court of Appeals for expedited review, and the 

bankruptcy court has already indicated that it will grant the request.52  

 

The legal issue before the Texas bankruptcy court was whether the release of Vitro 

SAB’s non-debtor subsidiaries could be enforced in the United States through the 

principles of comity, or whether such enforcement should be denied on the basis that the 

release of non-debtor subsidiaries is “manifestly contrary to U.S. public policy.” 

 

Specifically, Vitro SAB sought enforcement of its plan under sections 1521 and 

1507 of the U.S. Bankruptcy Code, which provide for enforcement of foreign insolvency 

orders in the United States as long as such enforcement is consistent with the principles of 

comity.   Comity is a form of legal reciprocity where a U.S. court can recognize and enforce 

the judicial determinations and proceedings of a foreign court.  The principle of comity is 

not unique to bankruptcy and is used frequently to recognize judgments rendered and civil 

proceedings instituted in foreign countries.  U.S. courts generally grant comity to foreign 

insolvency proceedings and denial of comity is the exception rather than the norm.  Under 

chapter 15, a U.S. court should enforce a foreign order on the basis of comity unless doing 

so would be manifestly contrary to U.S. public policy.  There are no formal definitions of 

“manifestly contrary” or “U.S. public policy,” which causes U.S. courts to engage in 

extensive factual and legal analysis to reach a decision. 

 

The objecting U.S. bondholders argued on numerous grounds that Vitro SAB’s 

Mexican plan of reorganization is manifestly contrary to U.S. public policy.  The objections 

asserted by the bondholders were on the grounds that (i) the judicial system in Mexico is 

corrupt, (ii) the proposed enforcement would have a negative impact on credit markets and 

cross-border finance, (iii) the Mexican law is unfair, and (iv) Vitro SAB’s insolvency 

                                                 
52

The June 13th decision issued by Judge Halen in the Vitro SAB chapter 15 case is the latest twist in the long Vitro SAB 

reorganization saga.  A group of U.S. bondholders initially filed involuntary petitions against Vitro SAB’s U.S. affiliates in 

November 2010 in the Northern District of Texas.  In response, Vitro SAB, but not its guarantor-subsidiaries, initiated a voluntary 

reorganization in Mexico under the Ley de Concurso Mercantiles to deleverage its balance sheet and restructure its US$1.7 billion 

in debt.  The involuntary bankruptcy case was subsequently dismissed, and only Vitro SAB’s chapter 15 case in Texas and civil 

litigation in New York state courts remain pending in the United States. 
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proceeding in Mexico violated Mexican law and process.  The U.S. bankruptcy court 

rejected these challenges to enforcement for lack of evidence and persuasiveness.   

 

However, the bankruptcy court did find that the releases of Vitro SAB’s non-debtor 

guarantors were manifestly contrary to U.S. public policy, and as a result, refused to 

enforce the Mexican restructuring plan in the United States.  In its analysis, the court stated 

that under U.S. law such releases are granted only in limited circumstances, such as in mass 

tort cases.  In a case such as Vitro SAB, a chapter 11 plan of reorganization would allow 

the bondholders to pursue the guarantees made by the subsidiaries that did not file their 

own bankruptcy petitions.   

 

As stated by the bankruptcy court, “[o]ne could argue that Vitro SAB, as a holding 

company, is trying to achieve through its Concursoplan, an entrustment of the distribution 

of assets of its non-debtor U.S. subsidiaries without sufficiently protecting the Objecting 

Creditors.” According to the bankruptcy court, the “protection of third-party claims in a 

bankruptcy case is a fundamental policy of the United States . . . [and the plan] does not 

simply modify such claims against non-debtors, they are extinguished.”  The court noted 

that if the Mexican plan was enforced in the United States in its present form and 

discharged the debts of non-debtor subsidiaries, such enforcement would “create precedent 

without any seeming bounds.”   

 

In essence, the U.S. bankruptcy court refused to recognize Vitro SAB’s 

restructuring plan from Mexico because, in substance, the Mexican plan deviated 

substantially from what the debtor could accomplish in the U.S. under chapter 11.   

 

The Vitro SAB bankruptcy court declined to analyze the U.S. bondholders’ 

objection based on the Mexican plan’s violation of the U.S. absolute priority rule because 

it found that such a decision was unnecessary in light of the court’s decision on the releases 

of non-debtor guarantors.  The U.S. absolute priority rule bars a class of creditors or interest 

holders from receiving any distribution unless the class senior to it in priority has its claims 
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satisfied in full53.  If Vitro SAB were a U.S. chapter 11 debtor, then Vitro SAB’s equity 

holders would be barred from retaining any equity unless the bondholders’ claims were 

repaid in full.  However, the Mexican plan allows equity holders to retain a value of 

approximately US$500 million even though U.S. bondholders will only receive 40 cents 

on the dollar.  Of course, a U.S. bankruptcy court could not approve such a plan because it 

violates the absolute priority rule.  

 

Following the Vitro S.A.B. decision, the looming question that remains in cross-

border restructurings is whether a U.S. bankruptcy court would enforce a foreign 

restructuring plan that violates the U.S. absolute priority rule.  The Vitro S.A.B. decision 

offers more than a hint that this particular court might not enforce such a plan, as the court 

stated “[b]y allowing the retention of equity, and at the same time not paying the Objecting 

Parties in full, the Concurso plan arguably runs afoul of § 1507 because the result is 

demonstrably different than would occur in Chapter 11.”   

 

As it stands, the decision in Vitro S.A.B. is significant because it holds that a foreign 

restructuring plan will not be enforced if the plan provides for the release of claims against 

non-debtor guarantors.  It is still an open question as to whether a foreign restructuring plan 

that violates the absolute priority rule will be enforced in the United States.  At some point, 

this issue is likely to be decided by a U.S. court.     

 

VI. GUATEMALA & COLOMBIA 
 

A. Guatemalan Insolvency Law 
 

Guatemala´s insolvency regime dates back to 1963, thus it does not provide a 

modern, efficient process for liquidations or restructurings.  Given these limitations in its 

                                                 
53 11 U.S.C 1129(b) 
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legal framework, local insolvency cases are typically resolved through informal, out-of 

court proceedings.  

 

Judges of Civil and Mercantile courts are competent to hear insolvency cases. 

Nonetheless, only two insolvency cases that have been executed to completion.  The 

inefficiency of the legal system, lack of specialization of judges, lack of rule of law, and 

other factors, all contribute to the motivation for seeking out-of-court resolutions. 

 

B. Guatemalan approach on Cross Border Insolvency Related 
Judgments 

 

Guatemala has not implemented the UNCITRAL model law on cross-border 

insolvency nor does is it currently have a modern commercial procedure specific to 

insolvency in its legislation. Guatemalan procedural law has specific internal procedures 

for the recognition of Cross-Border Judgments.  

 

Guatemala has ratified the Convention on Private International Law, Bustamante 

Code54 that states the main principles to be taken into consideration when dealing with 

private international law, mainly regarding issues of jurisdiction and competence of 

substantive internal law.  

 

The Guatemalan Civil and Mercantile Procedure Code establish that foreign 

judgments will be given the same validity as the legislation or jurisprudence that the 

country of origin gives to Guatemalan resolutions.55 These decisions are taken under the 

reciprocity principle. The execution of foreign judgments in Guatemala must follow a 

specific procedure, including that the request for recognition of the foreign judgment be 

certified by two attorneys from the country of origin and legalized. The request would be 

accompanied by diplomatic requests, letters of rogatory, letters of request etc.56  The 

                                                 
54 Organization of American States, Convention on Private International Law (Bustamante Code), online: 

Organization of American States <http://www.oas.org/> 
55 Código Procesal Civil y Mercantil, Decreto Ley no. 107, Article 344 
56 Ley del ORganismo Judicial, Decreto No. 2-89, Article 35 
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request is then translated into Spanish to obtain the approval of the Guatemalan Foreign 

Affairs Ministry. Thereafter, it is left to the consideration of the judge on how it will be 

recognized or applied locally.  

 

Restrictions on the recognition of foreign judgments are mainly that these 

judgments don’t contradict public policy and that the judgments had been executed in the 

country of origin in accordance with their own procedural and substantive laws.  

 

Guatemala is currently working on reform of its legal insolvency framework, which 

aims to reform both the local insolvency laws and propose a new cross-border regime, 

based on the UNCITRAL Model law and other principles set out by various INSOL 

proposals and work groups.  While these developments are exciting, there are significant 

cultural challenges to overcome.  For example, although Spanish is the Guatemala’s 

official language, 23 different dialects are spoken by numerous Mayan culture descendants 

in different regions.   

 

C. Colombian approach on Cross Border Insolvency Related 
Judgments 

 

Historically, the recognition of cross border insolvency judgments had to comply 

with state approval of the foreign procedure. The Montevideo Treaty on Commercial 

International Law 188957 required that every single document enacted outside Colombia 

had to be legalized and authenticated by the Colombian consul in the country of origin, as 

well as the Inter-American Convention on Letters Rogatory.58 These steps made the 

procedure of recognition of foreign documents extremely inefficient and expensive 

because of the bureaucratic process.  

 

                                                 
57 Montevideo Treaty on Commercial International Law 188957, Resolution 2201 of 1997 of the Foreign Affairs 

Ministry of Colombia  
58 Wilches, Rafael E, La Insolvencia Transfronteriza en el Derecho Colombiano, Revista de Derecho, No. 32, 

Barranquilla, 2009, p. 175 
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In 2006, Columbia took a leap forward with its adoption of the principles contained 

in the UNCITRAL Model Law, which include: automatic recognition, evidentiary 

presumptions, expedition, assistance, relief considerations, and cooperation when dealing 

with cross-border insolvency cases.   Currently Colombia is working on legislative reform 

of insolvency of natural persons. 

 

 Colombia is a special case in Latin America in that their insolvency judges are not 

part of the Judicial Branch, but are a separate governmental body called the “Corporation´s 

Superintendence” (Superintendencia de Sociedades)59.  This structure has allowed their 

judges to specialize in mercantile and financial matters, including insolvency.   

 

By having specialized judges and a modern legal framework for insolvency, 

including cross-border insolvency, Colombia is spearheading the transition in the Latin 

American region, from a territorial approach to one of collaboration and cooperation, 

which represents a huge cultural shift for the system, its users, and its judges.  The ultimate 

payoff could be that large cases such as the “Avianca” case60 may no longer need to be 

resolved through foreign specialized courts. 

 

D. Judicial practices in Latin America 
 

One of the main challenges for development of Latin American countries is the 

implementation of the rule of law.  The lack of a rooted understanding and support for a 

strong justice system has prevented the region from achieving its full potential.   

 

Countries such as Colombia and Brazil, with sustained economic growth and social 

development, have understood these challenges. They recognize that judges with 

specialization in insolvency matters can make a substantial difference in the resolution of 

complex cases, and that it is in the public interest to allow businesses to restructure.   

                                                 
59 http://www.supersociedades.gov.co 
60 Avianca: In re:Aerovias Nacionales De Colombia S.A. Avianca and Avianca Inc., Debtors Chapter 11, Case Nos. 03-11678 

(ALG) and 03-11679 (AG)(Jointly Administered): 303 B.R. 1; 2003 Bankr. LEXIS 1775  
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VII. EUROPE & FRANCE 
 

Europe encompasses a wide range of cultural styles, even as between countries that share 

common borders.  These cultural differences and historical perspectives are expressed in the many 

different ways in which each juridical system has been established and its laws enacted.   

A. European Insolvency Regulation 1346/2000 
 

1. European Insolvency Framework 
 

Since 2000, the European Union has tried to coordinate insolvency proceedings by 

organizing conflicting laws and jurisdictions by way of the European insolvency regulation 

1346/2000 on insolvency proceedings61 (“EU Reg”).  

 

The general framework of the EU regulation is relatively simple.  The main 

insolvency proceeding in respect of a debtor is opened is where the company’s centre of 

main interest (“COMI”) is situated.62 COMI is presumed to be where the company’s head 

office is located, but that presumption can be rebutted if the company can prove that it 

resides elsewhere within the EU63.  The main proceeding determines the law to be applied, 

which is automatically recognized in the other EU member states without needing an 

exequatur64 of the opening judgement.  

 

Initially the EU regulation was not created to deal with groups of companies and, 

in practical application, two obstacles arise: First, is that a “secondary” proceeding may be 

opened in the country where an establishment65 is found. In those circumstances, the 

applicable law will be that of the state which opened the secondary proceeding with its 

                                                 
61 Council regulation (EC) 1346/2000 of 29 May 2000 on insolvency proceedings. OJ 2000 L 160 
62 Recital 13 of Council regulation (EC) 1346/2000 states that COMI corresponds to “place where debtor conducts the 

administration of his interests on a regular basis and is therefore ascertainable to 3rd parties” 
63 Art 3(1) of Council regulation (EC) 1346/2000 states that for a company, the place of registered office shall be presumed to be 

COMI in the absence of proof to the contrary.  
64 Exequatur is a concept specific to private international law referring to the decision by a court authorising the enforcement in 

that country of a judgement, arbitral award, authentic instrument or court settlement given abroad [per European Commission 

Justice>Glossary]. 
65 Per Art 2(h) of Council regulation (EC) 1346/2000: An Establishment is “any place of operations where the debtor carries out 

non-transitory economic activity with human means and goods” 
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influence is limited to assets located within its borders.  The second obstacle is encountered 

when the applicable law of the main proceeding contradicts with the other EU member’s 

internal public order. 

 

English jurisdictions chose to interpret the notion of COMI in a liberal manner in 

the cases of Rover66 and Daisytek67, by opening the main insolvency proceedings in 

England in respect of these foreign companies.  

 

In re Nortel68case, as noted earlier, Joint Administrators were appointed in the U.K. 

in respect of all of the companies located in Nortel’s operating region known as Europe, 

the Middle East and Africa (“EMEA”), with the sole exception of France in which  

secondary proceeding were opened.  The EU Reg69 stipulates that secondary proceeding 

are required to be liquidation proceedings, which could have interfered with the global 

objective of selling Nortel’s lines of business as a going concern.  With this broader 

objective in mind, French courts adapted the liquidation proceeding by maintaining activity 

in France until a global sale could be completed. The French liquidator also allowed the 

intervention of FNGS (see below) to finance salaries and dismissals. 

Thus, European courts have been flexible in adapting to global economic objectives 

of cross-border cases. Further, practitioners have successfully accommodated the 

complexities of multinational groups in cases such as Nortel and Collins & Aikman70, by 

concentrating proceedings in the U.K. and minimizing the number of secondary 

proceedings. 

  

                                                 
66 Rover case: Tribunal of Commerce, Nanterre, May 19, 2005, Dalloz (2005), p. 1787. Court of Appeals, Versailles, December 

15, 2005, Dalloz (2006), p. 379 
67 Daisytek case : Court of Appeals, Versailles, September 23, 2003, JCP Ed G (2003), p.89 
68 Nortel case: Tribunal of Commerce, Versailles, May 28, 2009 
69 Council regulation (EC) 1346/200, supra note 56, article 27 
70 Collins & Aikman: Re: Collins & Aikman Europe SA and others [2006] EWHC 1343 (Ch) 
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B. Specific aspects unique to France  
  

1. Rescue culture  
 

It can be said that a “rescue culture” has increasingly developed in French 

insolvency law.   However, the term “rescue” has an important cultural meaning in  

France, namely “to rescue the business and its employees”. This objective can be 

accomplished by a sale of the business as a going concern if the company is unable to 

present a reorganization plan, with full or negotiated repayment of its debts71.  Per Article 

L642-1 C.com., “a company transfer is aimed at maintaining activity which is susceptible 

to be operated autonomously, by all or a part of its staff and to settle liabilities” debts.”72  

Thus, in the event of a continuity plan or sale of the business, French law puts the emphasis 

on protecting employees’ jobs, even if creditors do not consent.   

2. Employee protection 
 

In France, the emphasis on employee protection was born out of historical 

developments and against a backdrop of active social dialogue and trade unionism. 

Employee protection legislation was also inspired by the 1985 law73, adopted under a 

left-wing government, and passed within the context of economic crisis following the 

1973 oil shock, when many people were seeking employment protection.  The outcome 

was that the primary objective of French insolvency law shifted from creditor protection 

to protecting the companies and, in turn, its employees.   

An important and concrete example of the priority conferred on employees is the 

existence of the French National Fund for Guaranteed Payment of Salaries (“FNGS”), 

now named AGS74 (“AGS”), which provides guarantees of employee compensation. The 

scope of the AGS has been extended progressively over the years and now covers all 

                                                 
71 Code de Commerce articles L 642-1 and following articles on sales Article L642-1 C.com 
72 Code de Commerce articles L 642-1 and following articles on sales Article L642-1 C.com 
73 Loi n°85-99 du 25 janvier 1985. 
74 Les articles concernant le régime de garantie des salaires sont codifiées aux. Articles referring to the statute of 

AGS are codified in  Articles L3253-6 à L3253-21 du code du travail (Labour Code) 

 

http://www.ags-garantie-salaires.org/tl_files/ags-theme/ags/fichiers/L3253-6%20a%20L3253-21.pdf
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salaries due and other financial consequences of dismissal on the day of opening judgement 

of insolvency75.  

 

FNGS even provides financial coverage for the “moral consequences of dismissal”, 

which may be quantified by a social court at the request of the employee. The benefits 

provided to employees are also extremely high as compared to other creditors and 

employees rank first for payment in the French waterfall. Employees are exempt from the 

requirement to file a proof of claim in insolvency proceedings.76  

 

Over and above the AGS guarantee, French legislation confers additional privileges 

upon employees in insolvency filings, including mandatory involvement of workers in the 

collective procedure. Employees are also invited to information and consultation sessions 

with the workers' council, and will select a staff representative to liaise with management, 

regardless of the size of the company.  Further, job security is an objective that is stipulated 

by law77, conferring strict priority for workers’ rights, particularly in cases of dismissal for 

economic reasons.  

 

3. State intervention  
 

There is a tradition of state intervention in the economic sector. Keynesian 

economics, socialist governments and political issues inevitably come into play in times of 

crisis. The influence of politics on standards in the workplace is increasingly observed in 

France.   A recent example of state legislative intervention was the Petroplus case in March 

2012, wherein bank accounts of the French branch of a Swiss company were emptied just 

hours prior to voluntary liquidation. As a result, a specific law78 was passed whereby a 

French judge has now been given power to take protective measures in such situations. 

                                                 
75 In North American terms, this is the equivalent of termination and severance pay  
76 Under French law every creditor except for employees needs to officially file a proof of claim on the company, 

otherwise they lose their credit. 
77 Article L 631-1 C.com. (excerpt): “The procedure is aimed at allowing economic activity to be pursued, 

employment maintained and liabilities cleared”  
78 Law n° 2012-346 du 12 mars 2012 " Pétroplus"  act (L. n° 2012-346, 12 mars 2012 : JO 13 mars 2011) 
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4. Solutions-based legislation   
 

Various innovative tools and strategies have been implemented in France, to 

support the attitude that “prevention is better than cure”.  These include out-of-court 

strategies as well as reform of the laws for safeguarding companies (26 July 2005 and 

previously in 1994) as described below. 

a) Out of court restructuring 
 

Since the 1990s, France has developed the “mandat ad hoc” and 

“conciliation” proceedings79 that allow for out-of-court negotiations to proceed in 

an efficient and confidential manner.  These proceeding allow for the closest 

equivalent to U.S.-style debtor-in-possession financing.  Other advantages of these 

confidential proceedings, which emphasize negotiation, include: early resolution of 

difficulties before going to court; more direct input from creditors; and reduced role 

of the judge.  

b) New in-court restructuring tools: Safeguard and Financial 
Accelerated Safeguard : 

 

The Safeguard80 procedure focusses on prevention of financial distress. 

There is no requirement for a company to be insolvent in order to access the 

Safegaurd procedure. The main features of Safeguard include: judicial oversight of 

the process; a full moratorium ; the debtor is left in charge; and the objective of the 

process is to develop a safeguard action plan. An increase in the use of the 

Safeguard procedure is noted in recent years81. Further, it is worth noting that the 

Safeguard is listed in Annex B of the EU Reg, thus potentially making it applicable 

in other European countries. 

 

                                                 
79 Code de commerce, articles L 611-3 and following articles. 
80 Loi de sauvegarde des entreprises n°2005-845 du 26 juillet 2005 – Code de commerce, articles L 620-1 et suivants. 
81 In the 2nd quarter of 2012, there had been a 10% increase as compared to the same period in the prior year.  
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More recently, the “sauvegarde financière accélérée” (Accelerated Financial 

Safeguard) 82 (“SFA”) was created to provide an innovative framework for 

resolving purely financial/balance sheet issues of a group of companies via its 

holding company,  without affecting trade creditors. The process includes the 

possibility of cramdown on recalcitrant financial creditors. The text adopting this 

special type of safeguard proceeding was inspired by practical issues rising in 

previous cases such as Technicolor83 in 2010. 

 

The SFA has not yet been used due to its very recent enactment84. It is hoped 

by local practitioners that the SFA will prove its effectiveness, thus making French 

legislation a more attractive alternative to deal to the number of over-leveraged 

companies in Europe, in need of a balance sheet restructuring. 

 

VIII. CONCLUSIONS & FINAL THOUGHTS 
 

Based on the jurisdictions explored in this paper, it is clear that cultural issues can have an 

important impact on cross-border restructurings, as they do in any other expression of human 

interaction.  Success is often determined by the ability to listen effectively and understand the goals 

of different stakeholders.   Cultural differences are most evident in the workout of multinational 

enterprise groups, which require differences to be reconciled or, at least, carefully factored into the 

approach to reach a successful outcome.  

 

Many jurisdictions have tried to emulate Chapter 11 as a model for debtor-in-possession 

restructurings. However, it is unwise to think that Chapter 11, which was developed within the 

particular context of the U.S., can simply be exported.   The closest working model to Chapter 11 

is likely the Canadian CCAA, which has succeeded by retaining a distinctly Canadian flavor.   

There is a rich history of U.S. - Canadian cross-border cases, many with successful outcomes and 

                                                 
82 Code de commerce, articles L628-1 à L 628-7. 
83 Technicolor: Court of Nanterre 17th Feb 2010 
84 Articles L 628-1 et suivants C.Com. créés par la loi n° 2010-1249 du 22 octobre 2010 de régulation bancaire et financière et 

modifiés par la loi n°2012-387 du 22 mars 2012 relative à la simplification du droit et à l’allègement des démarches 

administratives. 

 



 

40 | P a g e  
 Cultural factors in cross border workouts 

 
 

a high degree of cooperation.   But, even given the apparent similarities of these two systems, 

careful note must be taken of the differences. 

 

We considered several cases involving the application of the “public policy” exemption in 

U.S., Canada, Germany and Mexico. These cases demonstrate how local policy concerns and 

cultural factors come to the forefront in cross-border insolvencies. 

 

We focused in detail on the Vitro S.A.B. decision, which represents one of the first times, 

if not the only time, that the U.S. bankruptcy court refused to recognize a Mexican insolvency 

proceeding.  We noted that one of the primary differences in the restructuring cultures in North 

America and Latin America is the absolute priority rule, and the inviolability of that rule in North 

America.  If U.S. courts decline to enforce a foreign restructuring plan that violates the absolute 

priority rule, such precedent will have a far-reaching effect on foreign restructurings that involve 

debt and assets located in the United States and elsewhere.   

 

Latin American jurisdictions such as Argentina, Brazil, Mexico, and Colombia all have 

modern restructuring statutes that were only enacted in the last twelve years. Accordingly, they do 

not yet have the extensive track records of their North American counterparts.  Many of these 

jurisdictions lack specialized insolvency judges, with academic background, knowledge, skills and 

technology, to efficiently apply the new legislative tools at hand.  Guatemala has identified the 

need for reform of its local and cross-border insolvency laws which date back to the 1960´s. In 

many cases in Latin America, various challenges discussed in our paper, make in-court solutions 

unworkable and, as a result, out-of-court negotiations seem to predominate. 

 

In Europe, France was identified as having its own personality and strong bias for employee 

protection.  Previously known for stereotypes such as its constant strikes and tough trade unions, 

France now boasts several innovative restructuring tools which promote prevention rather than 

cure.  

 

In conclusion, cross border workouts ultimately require successful management of 

people.  This requires that practitioners pay really close attention to unique personalities and 

motivations, which are all driven by cultural factors.  Ignore these at your own peril! 


